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On the European Union’s Digital Markets Act, “Fair Access”, and Vertical Integration

a summary of the Digital Markets act

A new piece of regulation is being rolled out by the European Union to ensure that all market actors have 
what the EU calls fair access to online platforms. In the EU’s own words, this piece of regulation, the Digital 
Markets Act1, together with the Digital Services Act2 are to be the “centrepieces of the European digital 
strategy”. The legislature aims to define a group of companies dubbed as gatekeepers, define a set of 
obligations for them and a series of incentives for them to fulfil these obligations. 

The EU will attempt to reach its goal by having the legislature focus on so-called gatekeepers. These are 
companies that the EU views as having strong economic positions that have a significant impact on the 
internal market and are active in several EU countries, have strong middleman positions and are entrenched 
with a durable position in the market. 

This regulation will force these companies to do several things. First of all, they would have to, under 
specific conditions, integrate more third party services within their business model. Furthermore, data 
generated through the use of a gatekeeper’s platform is to become accessible to the business users. 
The EU will also require that gatekeepers allow businesses on their platform to sign contracts outside 
of their platform, and also to grant advertising companies with more tools and information so that they may 
conduct their verification of the advertisements hosted by the gatekeeper. 

The EU will also be going after several business practices through this regulation. There are three main 
things that the new legislation will bar gatekeepers from doing. Gatekeepers will no longer be allowed to 
treat services and products offered by themselves on their platform more favourably in ranking compared 
to the same or similar goods and services provided by third parties on the gatekeeper’s platform. Putting in 
obstacles for consumers trying to link up with businesses outside of the gatekeeper’s platform is also going 
to be restricted. Finally, blocking the uninstallation of bloatware (software or apps that come pre-installed 
on a piece of technology) will also be banned. 

The EU also put several measures in place to ensure that gatekeepers comply with the new regulation. 
Fines will be imposed for breaking the new regulation can go as high as 10 % of the company’s aggregate 
global turnover. Smaller periodic penalty payments can also be exacted by regulators according to the 
legislature, with them being able to go as high as 5 % of the average daily turnover of the gatekeeper. 
In case of systematic regulatory breaches of the DMA by a company, the EU suggests further ‘remedies’ 
proportionate to the offence. It also suggests divestitures of certain parts of businesses as a last resort 
response after a failure to comply with legislation. 

The new regulation seems to be mainly directed at major players on the market, such as Google, Amazon, Apple 
and other major tech companies that have engaged in the practice of vertical integration over the past decade.
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redundant regulation

First of all, it is important to point out that digital businesses and tech businesses can vary from one another 
in significant ways, and therefore creating a cookie-cutter set of restrictions can lead to unintended results 
of regulation, such as giving an unfair advantage to one type of business over another without good reason. 
Therefore, when looking at how we may want to potentially regulate firms, regulations should be implemented 
on a case by case basis to prevent the creation of deadweights as a result of inefficient regulation. 
That said, data from the tech and digital industries seems to indicate that regulation such as the Digital 
Markets Act is redundant. 

Maintaining a segment of the economy competitive and monopoly free does not require mandating that 
bigger players create a backdoor for third parties. When companies open up their ecosystems to third-party 
developers, the most successful of these innovations end up becoming part of the company’s ecosystem. 
These include things such as calendar apps, which come prepackaged as a part of the system. A great 
example of this is the spotlight feature on macOS, which started as an add-on and eventually become part of 
the Apple experience.  Naturally, this process will entail a firm prioritising its services to the customer 
over those offered by third parties. It is this aspect of the digital and tech markets that the regulators 
of the EU frown upon. 

The problem with seeking to eliminate vertical integration from this point of view is that, in essence, 
the assessment is wrong, as it misunderstands the purpose of competition on free markets. The purpose of 
the competition is not for firms to compete for customers on an even playing field under all circumstances. 
Rather, it is to push forward cheaper and more innovative products for customers to enjoy in the process 
of creative destruction. From a historical point of view, we can look at how personal computers from 
3 to 4 decades ago. Before the packaging of Microsoft Office with new Windows computers, software for 
writing, presenting, creating graphs and spreadsheets had to be sourced from third parties.3 With the advent 
of Microsoft Office coming with Windows, many of these third parties lost their business, but at the same 
time, users of Windows had easier access to many of the services they would otherwise need to download 
or pay for. And, of course, nothing stopped them from downloading other software.

Vertical integration, as a concept, exists even outside of the digital economy and has been subject to 
wide discussion and investigation by economists and regulators alike. Ex-post analyses have found 
vertical integration to be generally favourable when it comes to market and consumer results. A paper by 
the President and Founder of the International Centre for Law & Economics, Geoffrey A. Manne, highlights 
several examples of how vertical integration in the digital market proved to be beneficial for consumers 
and companies alike.4 The examples include Facebooks integration of Instagram, which led to a significant 
increase in demand for Instagram, but more broadly for photography apps in general, showing that the 
benefits go both ways. Similarly regarding console manufacturers releasing games for their platforms 
found that his practice is largely beneficial to third-party developers as well. This is because though 
the third party developers may have to compete with a first-party game, these games tend to become 
blockbusters bringing more people to buy the console and hence introducing potential customers for third 
party developers as well. 

A study by the think tank Copenhagen Economics found that vertical integration has several beneficial 
effects, especially when it comes to digital markets.5 The first of these is that firms get to capitalise on the 
positive externalities of their platform/product, thus giving them incentives to further invest in that platform 
and improve its externalities as they are now directly benefiting from them. Vertical integration also creates 
good conditions for emerging markets, as it allows the company to experiment with new products or services 
at lower costs because of their already existing infrastructure. For example, if a company wants to try 
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an experimental app, if they have their ecosystem running that app will have much lower risks as they 
will need to spend less money on advertising the product or appealing to app store owners to get their 
app approved. In this sense, we can see that there are several beneficial effects of vertical integration 
for both  firms  and  consumers. 

There is no single model of vertical integration, and therefore firms may choose to take different approaches 
based on what is best for their business model. So, while it is true that firms may choose to disadvantage 
their competition or completely bar them from their ecosystem, this would not be in the firms’ best interest. 
Accessibility of firm ecosystems is used as a strategy by some firms, where they promote access to a wide 
variety of features as a selling point to customers. Furthermore, giving third parties access to a firm ecosystem 
is more beneficial to the company as it allows for the company to take advantage of the network effect 
created by the presence of third parties on their platform. Lastly, even if a company may choose to exclude 
or advantage itself within its ecosystem, such a practice would not be a monopoly nor would it that customers 
are being disadvantaged in one way or another.

are there monopolies to regulate?

This brings us back to the Digital Markets Act. The act makes no mention of a case by case treatment 
of companies that have been labelled as gatekeepers, and instead, it proposes a near-universal set of 
dos and don‘ts for firms on the digital market. The only place where there is mention of variability is in 
the terms of the repercussions firms may face for breaching the new piece of regulation. This means that 
there may be manoeuvring room in terms of fine size, but no such room is afforded to the regulation itself. 
This lack of flexibility strikes deeper at the nature of the digital markets act: it is not a well-evaluated policy, 
but rather an ex-ante legislature. Normally, antitrust regulations such as this one are conducted ex-post, 
or in other words, there needs to be proof of foul play for regulatory measures to come into place. In this case, 
however, it is a set of regulatory measures that have been prepared to apply almost universally to a group 
of so-called “gatekeepers”.

Because the legislature is somewhat vague on its definition of what a gatekeeper is, there is space for 
interpretation of what the imposition of regulation on these gatekeepers may mean. It is clear, however, 
that the legislature is targeted at bigger companies. These companies may have large market shares 
of the digital market, but it does not mean that they have a monopoly on the market. Successful firms in 
the digital marketplace have built their success through competition rather than through monopoly. 
Larger firms will naturally have a larger internet presence than others, but this does not make them 
monopolies, nor does it mean that they will wield their size to do whatever they want like a monopoly. 

Rather, the large share of the market that some of these companies enjoy can sooner be attributed to their 
ability to satisfy consumer demands, and therefore outcompete their rivals. Google is better than Yahoo, 
Facebook is better than MySpace, Apple is better than Nokia and so on. However, just because one company 
may rise to the top of their niche, all online platforms compete with each other for user attention, which is 
not necessarily tied to one service such as photography or videos. They also compete for businesses 
and advertisers. To add another example, the video-sharing platform TikTok was able to reach its first 
billion users two times as fast as Facebook, becoming the most used social media in the number of hours. 
Similarly, a shopping platform called Shopify was able to compete with Amazon by creating a network 
of independent retailers which were connected to shoppers through their platform. During the pandemic, 
the platform grew faster than Amazon, and the platform outgrew the former giant eBay three years ago. 
The tech and digital markets are highly innovative, competitive markets, far from what a monopoly 
would look like6.
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Therefore, we can see that though there tend to be large players in the tech and digital markets, these giants 
are by no means incentivised to not innovate, as that would create a position for rivals to take their place, 
which is something that can happen relatively quickly in the digital world. These are not the characteristics 
one would expect from an industry that needs trust-busting, but rather, they seem to be the characteristics 
of a healthy and well-performing market.

Punishing innovation and efficiency

Looking at it from another point of view, the regulation also punishes companies for their efficiency. 
Take the example of Amazon, a company that dabbles in almost everything these days. Despite their vast 
diversification, however, Amazon is still an efficient company. From just one push of a button on the customer’s 
side, Amazon can, within 45 minutes, process an order, locate the ordered goods in a warehouse, package it, 
scan it, mark it, and have put on a transport. The magnitude of such a feat truly becomes clear when it is 
revealed that it does this 10 million times a day or 115 times a second7. It would be no understatement 
to call Amazon a logistical miracle of the 21st century. Amazon can secure this efficacy thanks to its elaborate 
systems in logistical centres and distribution channels. This effectiveness is then sold to its customers 
in the form of the prepaid Prime service. Its subscribers have guaranteed free deliveries of their products 
within 24 hours of their order.

However, Amazon does not reserve this system to itself. Through the Fulfilment by Amazon (FBA) service, 
third parties can not only sell their products through Amazon, but they can also have them stored and 
processed by Amazon. These products will also be listed in Prime campaigns such as Cyber Monday or Black 
Friday on Amazon. And this is where Amazon policy would come into conflict with EU policy. This is because 
having a product listed on Prime is contingent on its producer also paying for FBA. This policy is what the DMA 
will be marketing and is what brought the Italian Antitrust office to deliver a 1.3 billion USD fine to Amazon8.

However, opposition to this policy seems to be a misunderstanding of the value that Amazon brings 
as a platform. This platform is successful not only because of its logistical efficiency, but also thanks of its 
reputation. Even during the height of the Covid-19 pandemic, the number of positive reviews on deliveries 
for Amazon did not drop under 88 per cent, and even those numbers quickly rebounded. To allow third parties 
to participate in Amazon’s flagship programme, Prime, without Amazon having oversight over logistics as it 
does with the FBA programme would mean that it would become much harder, if not impossible, to deliver 
on its pledge to Prime subscribers. From this point of view, we can see how the DMA could be punishing 
firms and customers alike; the firms for their efficiency, and the customers by depriving them of enjoying 
the efficiency that firms have provided up until now.

 

potential consequences and concluding thoughts

A policy that would restrict companies from vertical integration would likely distort the current market, 
especially since, as demonstrated, already extremely competitive and prone to having new giants emerge 
frequently. However, because of the different ways these firms engage in business, these policies will likely 
harm some companies more than others. It is also possible that some firms, operating outside of the EU, 
may choose to withdraw their goods and services from the European market altogether (as seen with GDPR). 
Alternatively, firms that may be far out of reach for the regulatory bodies of the EU may see an unfair 
advantage over firms that chose to or have to submit the regulations.
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It is also possible that this new form of regulation could make life harder for third-party developers 
and customers. Smaller companies may have a harder time entering the market, as gatekeepers may 
rework the nature of their platforms and the way they interact with smaller businesses. Specifically, since 
the new regulation would prevent firms from advantaging themselves in their new ecosystem the way 
they have been until now, companies may likely look for new methods which may be harder for third parties 
to integrate with. This could mean reoccurring certain technologies or putting up logistical roadblocks. 

On the flip-side, an adverse selection may take place, where larger platforms may be flooded with low-quality 
partners, forcing high-quality partners to leave the platform. This would not only lead to the collapse 
of the platform but also the decrease in the quality of services for the consumer. 

Though the policy aims of the DMA are noble, good intentions do not a good policy make. A policy intended 
to increase the quality of goods and services, support innovation and an even playing field for market 
participants are good. The problem is the method by which the DMA seeks to reach these end goals, 
effectively even taking steps back in some respects, as, rather than seeking to foster competition between 
platforms, it seems to be demanding competition within platforms.
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